INDEX 


TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLU ME. 





ABATEMENT. | 


. Where a party pleads in abatement, and af- 
ter the plea is overruled, he pleads to the! 
merits, he cannot insist on the same matter 
in arrest of judgment. Davis v. Dickson, 
et al. 370 
. Nor can he assign for error the decision on 
the plea in abatement. Wade v. Kelly & 


Hutchison, 443 


See Attachment 1. 


ACCEPTOR. 


On a question whether a letter contains an 
acceptance of an order, althongh it contain 
the words “J shall accept,’ ‘if from the 
whole letter it appear that no acceptance 
was intended, it will be construed as a re- 
fusal. Musgrove v. Hudson, 464 


ACTION. 


An action at law lies to recover back money 
paid on a parol purchase of land.# Allen v. 

Booker, 21! 
And also to recover back the value of goods. 
so paid. Semble. Keath v. Patton, 33) 
A corporation created in another state may) 
maintain an action here. Lucas v. Bank 
of Georgia, 147, 
The bearer of a sealed instrument, made! 
payable to A. B. or bearer, and transferred| 
by deliv ery, cannot maintain an action on! 
it in hisown name. Sayre v. Lucas, 2 59) 
An action of debt on a guardian’s bond) 
must be in the name of the judge of the! 


ABSCONDING DEBTOR. | 
| 


county court, for the use of the arty in-2 


jured. Davis vy. Dickson et al. 370) 
And the iinaion of the action is sufficient 


evidence, that it is instituted at the request |‘ 


of the party injured. Ibid.| 
An activn lies against the obligor ina bond, 

given to answer a charge of being father, 
to a bastard, if the defendant fail to appear, | 
though there has been noconviction against; 
him. Lake § Barron v. The Governor, 395) 





Where more than $50 is due on a note, the! 


holder may maintain an action for $50, in 
a justices court, by relinquishing the sur- 
plus. King v. Dougherty rly, 487 
A party cannot maintain an action for mo- 
ney pid for another’s use, by proof that he 
satisfied the judgment against him without 
his request or consent. Jeakleyv. Brahan 
& Atwood, 500 
And a request by one partner, after a disso- 
lution of the firm, does not give a right of 
action against the firm,to one who has paid 
a firm debt onsuch request. Semble, Ibid. 
It seems, however, that one who pays a 
judgment against the defendant, without 
his request, and takes a transfer of it, may 
maintatn an action on it, in the name of 
the plaintiff, for his use. Ibid. 

Where A. as principal, and B. & C. as se- 
curities, are indebted to D., and B. fora 
valuable consideration received of A. pro- 
mises to pay the debt, and fails to do su, by 
reason of which it is paid by C., C. may 
maintain an actionin A.’s name, for his use, 
against B. for the amount. Gee Adimr. v. 
Nicholson, 512 

See Discontinuance 4. 
See Partnership 1, 2, 3, 10. 


ADMINISTRATOR. 
Sce Executors and Administrators. 


AGENT. 


A partner may appoint an agent to draw 
bills, &c. in the name of the firm, and such 
power is not void, though made by one part- 
ner only, and under seal. Lucas v. Bank 
of Darien, 280 
But whether such power can extend to au- 
thorize the agent to enter an appearance in 
court for all the partners, quere? Ibid. 
Where the party, with full knowledge of al- 
leged frandulent circumstances, recognises 
a contract made by an agent in bis name, he 
cannot afterwards set up the fraud or want 
of authority in that agent. M’Gorcen v. 
Garrard & Morgan, 479 
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1. An agreement founded on a consideration! 3 


2. 


~ 


to 


APPEAL FROM JUSTICE 


1. 


2. 


AGREEMENT. | 


against public policy, whether forthe whole! 
or in part only, is void. Carrington v. Cal-'| 


ler, 175 | 


And an association formed to buy and re-sell | 
ata profit the public lands at the govern- 
ment sales, and to prevent competition, is 
against public policy. 


lands bought of them, is void. Ibid. 
When it is agreed that a deposition shall be 
taken and read, it is admissible, though it 
appear by the deposition that the witness 
was interested. Siebbins v. Sutton, <A9 
An ante-nuptial agreement, by whic! the 


husband relinquishes all right to the proper- ;‘ 


Ibid. | 
And a bond given to such association for |, 


{ 


ty of the wife, and agrees ‘that she shall en- 


joy her separate property to her own use, 

does not bar the husband's right of curtesy. 

Rochon v. Lecatt, 429 
See Contract. 


ADMENDMENTS AND JEOPFAILS. 


A clerical mistake, apparent on the record, 
may be amended on motion, by the court 
below. Wade v. Kelly & Hutchison, 443 
And such misprisions may be corrected in 
this court, but at the cost of the plainti! in 
error. Thid. 
On an appeal, the judgment in the court be- 
low was against C. as security, when by the 
appeal bond it appeared that P. was the se- 
curity; judgment reversed and rendered 
against P. Grant & Conner vy. Pettybone, 

440 


ANSWER IN CHANCERY. 


See Chancery. i 


APPEAL. 


The supreme court has a general super- 
vising power over all i 
bunals, which m: ay be created, so as to: pre- 
vent tne violation of a positive right. Bell 
et al. v. Payne & Williams, 
But the legislature may lawfully give power 
to commissioners to determine without ap- 
peal, what persons are entitled to pre-emp-; 
tions under the act of 1229. Wid. 


OF PEACE. 


On an appeal from a justice, no exeeption 
can be taken for the want of a seal to the 
warrant. Rutledge v. Rutledge, 


On an appeal, the judgment was against C, 
as security, when by the bond it appeared 
P. was the security: judgment reversed and,.2. 


inferior judicial tri- > 


414, 


40 


INDEX. 


rendered against P. Grant & Conner y 
Pettybone, 445 
On appeals from justices courts, security for 
costs may be required of non-residents, ag 
in other cases Thompson v: Miller, 470 
Justices he ive jurisdiction for the recovery of 
the value of specific articles bailed and not 
re-delivered according to promise; and of 
all demands in form ex contractu. Spann y, 


Boyd, 480 
In cases of appeal, technical nicety and form. 
al declarations are not required. Thid 


When parties go to trial on the merits in 
the appellate court, all irregularities in the 
justices return are waived. M’Grew y 
Adams & ELilivit, hi2 
Where on an appeal, issue is joined to the 
country, though the sum in controversy be 
under $20, the judgment will not be te 
versed, because the issue was tried by a jury 
instead of the court. Ibid. 
And where the demand was under 820 
when the warrant issued. but is increased 
more than that suin by interest during the 
pendency of the appeal, the issue is properly 
triable by a jury. Thid 
In cases of appeal the court will not scruti- 
nize the record as closely as in other cases; 
therefore, waeee the declaration appeared 
to be as well against the security in the 
appeal, as against the original debtor, af 
ter verdict, both being in fhet liable, the 
judgment will net be reversed for that cause 

Thid. 

See Forcible entry and Detainer. 


APPEARANCE. 


A writ was issued against three defendants, 
was served or. two of them, aud there was a 
declaration and judgme nt wgainst three ; the 
record reciting that “the defendants, by 
their attorney, waived their plea: held 
that this was the appearance of those only, 
who were served with process. Hil/liams 
ctal. vy. Lewis, 4] 

Vhether a partner can lawfully authorize 
an agent to enter an appearance In court for 
his copartner, quere? Lueas v. Bank: of 
Daricn, 270 


ARBITRAMENT AND AWARD 


See Award. 


ARREST OF JUDGMENT. 


Where a demurrer to a plea in abatement 
has been sustained, and the defendant pleads 
over, he cannot move in arrest of judgment 
for the same matter contained in the plea. 
Davis v. Dickson ct al. 370 
In the record there were three pleas which 











“*” 


or y 


Y for 
S, ag 

470 
ry of 
1 not 
id of 
in v, 
4x0 
orm. 
Ibid, 
ts in 
1 the 


Aly? 
the 
y be 


ur y 
bid. 
S() 
d to 
the 
erly 
bid 
Puli- 
“eS: 
red 
the 
the 
ise, 


hid. 


its, 
the 
by 
e| 
ly, 
ms 
4] 
VA] 
for 
of 


si) 


nt 


nt 
a. 








(LD 


to 





INDEX, 


were demurred te, but no disposition of the,{3. 


demurrer; a trial on the merits and a mo-! 
tion in arrest of judgment: held that the!; 
motion in arrest of judgment was an :ban-!! 
donment of the pleas. 


ASSAULT AND BATTERY. | 


See Costs, 6,7. 


ASSETS. 


. A bond made payable to an administrator, as. _ 
such, is assets in the hands of an administra-|.* 


tor debonis non. King vy. Grecn ctal. 133 


ASSIGNMENT. 
A debtor has a full right to prefer some ere- 
ditors to the exclusien of others, and may 
lawfully stipulate, that those who accept the 
property assigned shall release bim, the con-!! 
tract being voluntary. Robinson v. Rapel- | 
ye & Smith, fat) 
A déed of assignineut by a debtor, of all his) 
effects for the benefit of all his creditors, is'| 
not void on account of the debts and proper-'| 
ty not being particulariy described and spe- 
cified. 
Aud such deed will be operative against an'| 
attaching creditor here, though executed in | 
New York. tid. | 
The insolveacy of the debtor does not vary 
the above rules, there being here no bank- | 
rapt law. hid. 
A note under seal, payable to A. B. or bearer, | 
is not assignable by delivery, so as te enable | 
the bearer to bring an action on it in bis own 
name. Sayre v. Lucas, 259, 
A corporation may assign its effects to a_| 


trustee, fur the benefit of creditors. Pope vy." 


Brandon ct al. AQT} 
And such assignment will be etiectual | 
against a judgment creditor, though the) 
charter provides that the stockholders shall | 
be personally responsible for the debts of 
the corporatiou. Ibid! 
The assignee of a bond transferred after 





Teague v. Russell § Moore, 420 | 
Sec Action, 9, 10, 11. 


* Catton Ree: pt. i. 
** Executor and Administrater, 2. 


ASSUMPSIT. 


In assumpsit, a judgment. by default for | 


costs only and no damages, is error. Picli- | 
ens v. Hayden & Meriam, 10! 
Assumpsit lies to recover back money paid | 
ona parol purchase of land. Allen vy. Boo- 

ker, 21" 


67 


Tbid.| 4. 


Wid. 2 


| 
! 
| 
see ' . 1 
due, takes it subject to all equitable defences. +: 
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In a conmnen count in assumpsit, the consi- 
deration of the assumpsit must be sufficiently 
specified to shew that the demand is on 
simple contract. Maury y. Olive, 72 
The plaintii? declared in assumpsit, on a 
note tu be paid on the happening of a cer- 
tain event, and averred thut the event had 
happened, as appeared by endorsement on 
lie note: it was eld that this was sufficient 
to sustain a judgment by default final, for 
ie amount of the note. M’Gehee v. Chil- 
dress, 506 
Builering a judzment to be rendered by de- 
fault is an admission of the plaintiffs cause 
of action as laid. Ibid. 


See Pleading UL—1. 


* Promissory Note, 2, 3. 


ATTACHMENT. 
Au afiidavit that a party is about to remove 
himself out of the county of his residence, 
so that the ordivary process of law cannot be 
served on him, is not sufficient, to authorize 
an attachment to issue. Jallis v. Murphy. 
1 


A deed of assignment by a debtor of all 
his effects for the benefit of his creditors, 
though made dn New York, will prevail 
against a creditor here, who has snbsequent- 
ly attached the effects assigned. Robinson 
Vv. Rape lye AY Smith, 86 
A judgment on an original attachment is pri- 
ma fucte evidence of a debt here, thosgh 
personal service does not appear. Miller 
v. Pennington, 399 
Bigger, administratriz, vy. Hutchings & 
Smith, administrators, 445 
But such a judgment may be impeached by 
plea, shewing that the defendant constantly 
resided here,and had no notice of the ory 
id. 





Sce Garnishee. 
ATTORNEY 
Where u suit is instituted by a corporation, 
can the authority of the attorney who insti- 
tutes it be inquired into—quere? Lucas v. 
Banik: of Georgia, 147 
And pleading the general issne to a declara- 
tion wherein profert is made of the authority 
of the attorney, is a waiver of such right, if 
any exists. Ibid. 
Under some circumstances, the sickness and 
inability of counsel to attend court may en- 
title a party to reliefin equity; but if there 
are counsel! in attendance, who are unpre- 
pared, a motion for a continuance, or a new 
trial at Jaw, is the proper remedy. Mf’ Broom 
v. Sommerville ct al. 515 
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AUTHENTICATION. 

In anthenticating a record uader the act of 
Congress, it must appear that the judge who 
certifies is the presiding magistrate of the 
particular court or district. Johnson v. 
Howe's administrators, - 2 
Also it must appear that the clerk who cer- 
tifies was clerk at the date of his certificate. 

Tbid. 
A clerk may lawfully make a certificate of 
attestation of a record, though he be not 
within his county. Cellier vy. The State, S73 


AWARD. 


Awards are much favoured, and the court 
will intend every thing which the record will 
Warrant, to sustain a judgment rendered on 
an award. ‘ankersleyv. Richardson, 130 
And a judgment on an award will not be set 
aside on account of the absence of a declara- 
tion. Ibid. 


BANK. 


| 

A bank charter is a contract, and the grant 
cannot be altered or impaired by an after, 
statute withont the consent of the bank. 
The State v. The Tonbecklee Bark, 30 
When a. bank charter contains no provi- 
sion declaring a forfeituge on a failure to 
pay specie for its nutes. such a failure is not a 
orfeiture of the charter. Bid.) 
A bank incorporated in another state may 
sue here. Lucas v. The Baal: of Georzia, 
147 

And a copy of its charter, and parol evidence 


of its being in operation, will be sufficient , 


> 
proof of its existence. bid. ~* 
A baak is not affected with notice of dis- 
solution of the eopartnership, by the fact that 
one of the partners is a director of the bank. 
Lucas v. The Bani: of Darien, 230) 
Nor is notice dispensed with, because the “~ 
bank was established after the dissolution of | 
the copartnership. Ibid. 
BASTARDY. 4 


The bond required to be given under the | 
act of 1811, by a defendant charged us fa- 
ther of a bastard child, is properly payable | 
to the governor. Lake & Barron v. The 
Governor, 395 
And on such bond the defendant is liuble, if | 


he fail to appear, though there have been no | 


conviction against him. hid. 


And in an action on such a bond, which was '6. 


in the penalty of $2,000, the defendant . 
failed to appear, und the court gave judg- 
ment for $500, without a jury: held that it 
was not error. Thid.\ 


A bond of this description is not within the ! 


INDE 


;: 


ie 





. 


ave 


statute of 1824, reguicing breaches ts be as- 
signed. Ibid. 


BEARER. 
See Proitssary Note t. 

BKQUEST. 
See Hall. 


BILL OF EXCEPTIONS. 


A bill of exceptions mast be explicit in sta- 
ting the necessary facts to shew the error, 
and the court wiil not intend that fucts were 
proven, cther than those stated. Keath y. 
Pation, 38 
But tie whole evidence need not be stated. 
Alien v. Booker, 21 
A bill of exceptions, signed by the judge 
who presided below, was presented : bat the 
certilied record contaiming another, which 
the Judge stated to be the true one; the one 
oilered was rejected. Lecatt vy. Streng, 230 
Where the court refuses to sign a bili of ex- 
ceptions, and the party wishes to establish 
the exceptions by proof, under the statute, it 
must be dune within the trial term, aud on 
notice to the opposite party. Perkias v. 
Huarper, 477 


BOND. 


A bond made payable to an administrator 
as such, is assets in the hands of an adminis- 
trator de bexis non: the description is net 
ere a Sores ot pirsene . Xk ng Vv Green et 
al. 133 
The intermarriage of an administratrix 
obligee with the obligor, dues not extinguish 
the debt, but only suspends the right of ac- 
tion daring her administration and coverture. 

Lbid, 
A bond, given for lands bonght of an associa- 
tion furmed to purchasedands at the public 
land sales to resell them at profit and to pre- 
vent competition, is void. Carrington v. 
Caller, 175 
The bond required of the defendant under 
the bastardy act of 1811, is properly payable 
tothe governor. Lake & Barron vy. The Go- 
rernor, 395 


An injunction bond, when forfeited, has of 


itself the force and effect ofa judgment; yet 
a judgment on a sci. fa. oa such bond will 
not be reversed forerror. Boggs v. Bandy, 

459 
Tn the condition of an administration bond, 
by mistake it was written, that if *‘ M. R.” 
f who was the deceased, } should properly ad- 
minister, &c.; the mistake being apparent 
on the face of the bond, it was held that 
this did not vitiate, and that with proper 
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arerments, the bond might be declared on. 
Moore et al. vy. Chapman, hot 
A constable levied nine executions om ane. 
gro, and took nine bends pity: able to the 


plaintiff, for the delivery of the property: 
the bonds being forferied, the plait? 
brought an action of debt, and declared in! 
one count on the nine bovds: on demurrer, - 
the proceedings were held to be proper. 


Suga vy. Burgess & Daris. BUY ! 
Such bonds may be good as common law 


bonds, thongh not taken strietly as the sia- 
tule requires. hid. 


See Debt 5 
Penal Ity 4, 
+ Reli (ise. 


CASTING VOTE. 
See Officer 1. 


CERTIOR: 
See Appeal from Justice. 
CTICE. | 
Chancery bas jurisdiction to relieve a she- | 
iffwhere judgment hasbeen obtained against | 
him, for failing to return an execution three 
days before court; a sufficient excuse being | 
shewn for such failure, and also for the fail- | 
ure to make defence at law. Loberts & | 
Battle v. Henry. 42 | 
In equity, a purchase by an administrator, 
at his own sale by auction, where no unfair. | 
ness appears, is prima Jucie valid, and is 
not void per se. Brannan et al. vy. Oliver, 47 
Nor will suchasale made in South Carolina | 
be held void here, though made without an 
order of court, the laws of South Carolina | 
not being produced to show such order to be 
necessary. Thid. 
In July, 1819, P. as principal, with F. as se- 
curity, gave the ir note, payable in six 
months, to B. for $3000, to bear interest at 
five per cent. a month. In March, 1821, B. 
without the consent of FE. at the time, entered | 
into a new contract with P. who secured the | 
payment of $3,500 in one year, and $4,000 
in two years, by a deed of trust on twelve ne- 
groes, and B. agreed to remit the remainder 
on said sums being paid: P.absconded with 
the negroes. In Jannary, 1822, E., under|| 


12. 


] 


) 
». 


the influence of alarm and mistake as to his 14. 


legal rights, consented to give B. his notes for 
$6,600, and received an assignment of the | 
original note, and deed of trust ; both believ- 


ing that five per cent a month was recover-|\15. 


able on the original note, till paid. FE. on)| 
these notes, paid $4,400, and was notified) 
by his principal, not to pay more than was), 


~~ 
oe 
9 Te) 


tawfully due on the original note, at his peril. 
Ji was held, 

That B. on the original note, was onl 
entitled to interest at 5 F yod cent. a month 
till its maturity, and at & per cent per an- 
nam, afterwards. 

2. That the extension of time given released 
the security. 

3. That the notes of E. for $6,600 were not 
void for usury. 

. That E. being a security, was entitled to 
re chief in chancery , Against all but the balance 
of the original debt, computing interest at 5 
per cent. a month till due, and 8 per cent. 
per annum afterwards. Elis v. Bibb, 63 
In what cases chancery has jurisdiction to 
grant writs of ne cxeat. See Lucas vy. Hick- 
nan, 111 
Chancery will relieve a surety against an 
execution, where the sheriff has made the 
money by a levy and sale of the principal’s 
effects, has returned ‘*no money made,” 
and has absconded. Fryer v. Austill, 119 

he answer of a defendant in chancery i ig 
not evidence against a co-defendant, parti- 
cularly where it tends to invalidate a title 
made by himself. Collier v. Chapman et al. 

163 
Chancery will restrain a party from keeping 
a public bridge without authority, and free 
of toll, whereby is destroyed a ferry esta- 
blished by law at the same place. Gates v. 
M' Danicl & Spurlin, 211 
It seems that a party may be joined in chan- 
cery for the purposes of discovery merel 
Cato v. Easley, 2i4 


. An infant defendant in chancery, having 


been admitted to make full defence by his 
guardian, the revising court will consider the 
sanetion given to such mode of defence, as 
equivalent to an appointment of guardian ad 
Litem, . 


. It is no error that a decree does not fix a 


time within which an infant may impeach it, 
as a time is given by statute. Ibid. 
A voluntary ‘settlement in favour of children, 
under certain circumstances, will be set 
aside as fraudulent, as against an existing 
creditor. Thid. 
The answer of a party in chaneery is evi- 
dence against him, and also so much of the 
bill as is necessary to explain the answer. 
M’ Gowen & wife v. Young, 276 
Though a party be injoined from removing 
property out of the state, yet he may main- 
tain trover against his adversary, for his con- 
version. ° 
After judgment at law here, on a record 
yom another state, a want of jurisdiction 
of the sister state over the wes of the 
defendant, ia no ground for relief in equity ; 
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such defence being availuble by a plea at 


16 


17. 


18. 


19 


20. 


21. 
22. 


law. Lucas v. The Barficsof Darien, 280 





Miller v. Pennington, 299 '31. 
Bigger adm’x vy. Hutchings § Smith adm’ rs 
445 \32. 
Equity will not relieve against a judgment 
at law, for mere technical defects in the 
proceedings. Lucas vy. Rank of Darien. 
220), 3S. 
All the parties in interest should be joined 
in an equity proceeding, bat to this role 
there are exceptions. bid 
"Phose only against whom process is prayed. 
are to be considered as defendants in 2 
chancery suit. Ibid. 
A bill for discovery must state the matter 
sought to be discovere2, siew thet it i- 
material, and state the nature of the de- 34. 
fence at law, and not deal in vague inqei- 
Ties. had. 
Affirmative allegations in an answer, not 
responsive to the bill, must be prove: 
the trial. Lhid. 
Bat where the answer is not traversed. it 
is to be taken astrue. Srmdle, fhid. 35 
Chancery will lend its aid to a ereditor, to 
pursue an equitable fund for the satistae- 
tion of his debt. if he cannot obtain pay- 
mentatlaw. Luces et al. ve ilzcoed et al 
And w her n he has so hj jee ‘ted such fund Dy 30. 


reason of supevior diligence, be may retain 
it, and it will not be subject to general 
distribution, Pid. 


The creditor who first applies toe *hane ery 3 


for the benefit of an equitable fund, is enti- 
tled to the preference. Ibid. 





Courts of equity regard rather matters of 


substance in determining the rights of par- 


ties, than mere technicalities, thd. 
The supreme court has a general super- 


vising power over all inforter tribunals, to 
prevent, by injunction, the violation of any 
positive right; but caunot contro! the deci- 


sion of the commissioners, under the act of 


1829, in relation to pre-emption rights. 
Bell et al. v. Payne & WV iMieus, Ah4 
Where a defence at law would be doubtful 
or difficult, equity cau tale jurisdiction. 
Teague v. Russell & Moore. £:2() 
Equity will not relieve for usury. where the 
party has failed to plead it at law, and 
shews no excuse for the failare. Thid. 
Where a surety in a note under 
discharged by the payee, by an : aon 

writing, and induced for several vears to 
believe he was released, znd until the prin- 
cipal became insolvent. equity will relieve 
as for a fraud. hid. 
An ante- “nuptial contract, by which the bus 
band agrees that the wife shall enjoy ber 
property to her own scle use. does not, in 


seal was 4 


wn 
Dele 


NDEX. 


equity, bar the right of the husband to eur. 


tesy. Pochon v. Lecalt, 429 
Nor does a ceeree of divorce a mensa e 
there, lhid. 


Noy an injunction obtained by the wife du- 
ring her lifetime, prohibiting the husband 
fron intermeddiing with her property, 
Ibid. 
\ seenrity in an injunction bond, tiled his 
hill for reliefagainst a judgment rendered 
inst him on the bond: held that he 
could not go inio the merits.of the previous 
decree rendered against his principal, nor 
of the original jadgment at law which had 
heen injoined : no fraud being alleged in 
the rendition of the decree. MM’ Breoi vy. 
Somerville et ef. 515 
Under some circumstances. the sickness 
and mmabilitv of counsel to attend court may 
enutive a party to relief in equity: but if 
there are counsel in altendance Who are 
unprepared, a motion for a continuance or 
new trial at law is the proper remedy. 
Ibid. 
A court of equity cannot, any more thana 
court of Jaw, compel a party to relinquish 
a security be has fairly ac quired, er change 





ne 


ii for another; therefore, equity cannot 
substitute a@ person as deieadant in a judg- 
mentin place of an tothe ae Fhid. 


Where a bill is « 





ised for wait of pro- 
secution, it operates as a disex aati: mice 
and does not preveut the bringing of a new 
bill. Thid. 
Where money hes been paid under a con- 
tract which has been a oraileged to 
be fraudulent, an action at! 
ver it back: and in the abs 
allegations of failure of prowi, er 
ter of equitable relief, chancery 
risdiction. Sadler ctal.v. Robinson 


» lies to reco- 





{ — 








Chaneery ca 
cind a contract, to administer : 
bound by rules and precedents. 
A party ¢ annot claim a rescision of a con- 
tract, for fraud, afier entering into new sti- 
pulations concerning it, with a full know- 
ledge of the fraudulent cireumstances. 

lhid. 
And where it is not rescinded, o7 otherwise 
determined, the purchase money cannot be 
reclaimed. Ibid. 
Long acquiescence ina transaction, without 
objection, will create a presumption of a 
waiver of a fraud, and a recognition of an 
aet done by another. : bid, 
Whew 
the paitners was an infant, it was held that 
he could not recever back his portion of the 
purchase money paid to the vendor. the 





contract beieg hinding as to the ether part 
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INDEX, 


right to. control 


Ibid. 


aers, and they having the 
the firm funds 


CHANGE OF VENUE. 
See Indictment 3. 4. 
CHARTER. { 

See Bank. 
CITATION. 
Sce Writ of Error 4.5, 

COMMON COUNT. 
See Pleading 1.—3 

COMPROMISE. 


See Chancery 4. 
* Coutract 3 


CONFIRMATION. 


See Chancery 4. 


CONSPIRACY. 


A conspiracy is punishable by fine and im- 
The State) 
v. Caicood et al. 30 | 


prisonment, as a misdemeanor. 


A confederacy to do an unlaw!ul act, to the 
injury of another, is suificieut to sustain an 
indictment for a conspiracy. [t is not ne- 
cessary that such an act be actually com- 
committed. fhid. 


CONSTITUTION. 


The act giving summary judgment in the 
supreme court, } 
error bonds, is not uncenstitutional. 
ston et al. y. 
A party may, in certain cases, by acts of re- 
cord, waive his constitutional right of trial 
by jury. Toid. 
When a statute merely gives a remedy to 
enforce an exist 
act retrospectively. Anonymoxs, 228 
A citizen muy, by acce pting a beneficial 
public office waive a constitutional fran- 
chise. The State v. Adams, 23! 
The act of 1829, sth ing the power to com- 
missioners to decide who shail be entitled to 
pre-emption rights, without appeal, is not 
unconstitutional. Bell et al. Payne & 
Williams, 4l4 
The supreme court has a general supervi- 
sing power over all inferior tribunals which 
may be erected, but only to prevent the in- 
fringement of positive rights. foid. 


Joh n- 
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CONSTRUCTION OF 


Sse Basteridy. 


STATUTE. 


against securities, in writ of | 


Ativoed, 995) \2 


ing right or obligation, it may | 


» 


ao 
JD 


See Bani: 1.2. 

“ Constitution 2.5. 

* Costs 1. 2. 

“Discontinuance 4. 

“ Fraud 2. 

“ Ferry 1.2. 3. 

“© Interest 1. 2. 

“ Jadictment 1. 

“ Penalty 1.2. 3. 

“© Pre-emplioa right. 

“sO rit. 

CONTRACT. 

A parol contract for the purchase of lands, 
is void, and payment of part of the pur. 
chase money does not take the case out o¢ 
the statute of frauds. Allen vy. Boeker, 21 
Keath v. Patton, J 
A bank charter is a contract, and its terms 
cannot be altered by the legislature without 
the consent of the bank. “The State vy. The 
Vombeckbee Pank, 30 
Where a party, with the full knowledge of 
the fraudulent circumstances, recognizes or 
confirms a contract made in his name by an 
agent, he cannot afterwards set up the fraud 


or want of authority inthatagent. AZ’ Gorr- 
envy. Garrard § Morgan, 479 
See Agreement. 
“Chancery 2. 4. 30. 37. 
‘ Vender and aiaas 1. 2. 8. 30. 


CORPORATION. 

A corporation created in another state may 
sue here. Lucas v. The Bank of Georgia, 
147 

And where a corporation sues, can the au- 
thority of the attorney who institutes the suit 
be inquired into—quere 7 Tid. 
The existence of an incerporated bank in 
another state may be established by a copy 
of its charter, and parol proof of its being in 
eperation. Ibid. 
A corporation may assign its effects to a trus- 
tee for the benefit of its creditors. Pope \ 
Brandon et al. 491 
And the president of the corporation may 
be the trustee. fhid, 


See Bank:. 
‘© Contract 2. 


COSTS. 
In assumpsit, a judgment by default for costs 
only, and no mage, is erroneous. Pick- 
ens v. Hayden & Meriam, 10 
The act of 1£27, authorizing executions for 
costs in the supreme court to issue in cer- 
tain cases, applies as well to judgments ren- 
dered before as to those rendered after the 
pissage of the uct. Anonymous, 228 














3. The costs chargeable agaiast the successful 
party, by that act, include all except the ap- 
pearance of the opposite party, aud sucii acts 
as are done at his instance. bid. 

. An execution cannot be quashed because 

more costs are charged than are properly 

due: the error can be corrected on a mo- 
tion to retax. Zoid, 

The supreme court will correct clerical mis- 


oy 


or 


takes, made in the court below, and appa- '- 


rent on the faee of the record; but at the 
costs of the plaintiff in error. Wade v. Kelly 
& Hutchison, 443 
Tn trespass for assault and battery, if the 
verdict is for five dollars damages only, full 
costs cannot be given, unless the judge certi- 
fies. Reid y. Gordon, 469 
. It does not vary the case though the jury 
find costs for the plaintiff. Ibid. 
8. Where an order has been made for security 
for costs, the court will presume the neces- 


S 


bee J 


_ 


sary shewing to have been made, to entitle’! 


the party thereto. 


Thompson v. Miller 470 


9. But where the record shews only that a mo- | 


tion was made to the court for security for, 


costs, and thatthe court afterwards entered | 


the order nunc pro tunc, on parol evidence 
that the motion had been granted; it was held 
to be error. 


Fz 
Thi é. l 


10. Security for costs may be required, as well | 


in cases of appeal from justices as in other | 


cases. Ibid. 


COUNTY COURT. 
See Jurisdiction 2. 
“* Vendor and Purchaser 8. 
CREDITOR. 
See Debtor and Creditor. 


CRIMES AND MISDEMEANORS. 


1. In criminal cases, ard where not affected by 


» 


le 


_— 


statute, the common law of England is in: 


force in this state, so far as it is consistent 
with the spirit of our institutions. 
v. Cawood et al. 


The State _ 


300 | 


3. And though the common law punishment | 


for a consjjracy may be inapplicable, the ef- 
fence may nevertheless be punished as a 
misdemeanor. Ibid. 


Sce Indictment. 


COTTON RECEIPT. 


1. Cotton receipts, by our statute, are placed on; 
the same footing, as to negotiability, with in- 
land billsofexchange. Winston v. Moseley,137; 


sof innocent in- 


2. And when assigned by wed ay before due, | 
are not subject, in the han 





). 


~ 
. 
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ce. 
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INDEX. 


dorsees, without notice. to ofl-sets existing 
against the payee. Lhid. 
CURTESY. 

An ante-nuptial agreement, whereby the 
husband relinquishes al! riglit to the property 
of the wile, and agrees that she shall retain 
it to her sole use, does not bar the liasband’s 
right of curtesy. Rochon v. Lecatt, 429 
Nor does a decree of divorce @ mens ct tho- 
vo, pronounced against the husbanck | bid. 
Nor an injunetion granted in the lifetime of 
the wife, at her instanee, prohibiting the hus- 
band from intermeddling with her property. 

Ibid. 
The rule of construction on such an agree- 
mentisthe same in equity asatlaw. — /hid, 


DAMAGES. 


It is error, if the judgment to be for more 
damages than are Jaid in the declaration. 
M Whorter v. Sayre & Sayre, 225 
See Judgment 1. 

“ Traver 3. 


DEBT. 

In debt, on the record of a judgment in ano- 
ther state, nud tiel record is the general issue; 
but is not the only plea that may be pleaded. 
Hunt & Condry v. Maufield, 124 
Lucas vy. The Bank ef Darien, 2e0) 
Defences for want of jurisdiction in the 
court where the judgment was rendered, 
eitherover the subject matter, or person of the 
defendant, must be specially pleaded. Thid. 
And under the plea of nal tiel record, if a 
proper exemplification is produced, of a 
judgment.valid in the state where rendered, 
though not founded on personal service, 
judgment must be given for the plaintilf. 
Hunt & Coadry v. Maufield, 124 
And under that issue, the court canaot give 
the interest of. the sister state; the rate and 
amount of interest must be found by a jury. 

bid. 
Debt ona guardian’s bond must be in the 
name of the judge of the county court for the 
use of the party injured. Davis v. Dickson et 
al, 370 
It is however sufficient, if the declaration 
shews for whose use the suit is brought; it 
is not indispensable that it appear in the 
writ. Ibid. 


Nor isi ssary that it appear in the de- 
* Nor is it necessary that it a; the d 


claration, in what manner he has become in- 
terested. Ibid. 
The bringing the suit is sufficient evidence 
that the person injured required jt to be 
brought. Ibid. 


Tn such action, it is sufficient if the breaches 
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INDEX. 


we assigned i the replication only, and it! 2. 
js not error that the declaration is on the} 
penalty merely. Ibid. 
in debt ona bond given by a party charged! 
with being the faiher of a bastard, the) 
court gave judgment on demurrer, for,' 
500, the .penalty of the bond being | 
$2000: Held, that this was not error. Lake | 
NX Barron v. The Governor. 395 
Sach bond is not within the statute of | 
JS24, requiring breaches to be assigned. 
hid. 
A judgment in another state, on an original | 
atiachinent, is prima facie evidence of the 
debt here. Miller v. Pennington, 399 
fn debt, where the pleadings were in short, 
and the issnes were found for the plamtilf 
for damages only, omiting the mention of 
the debi; held that this was sufficient to 
sustain the judgment for the debt. Gar- 
rard Vv. Zachariais, 410 1 
A constable levied nine executions on a 
negro, and teok nine bonds payable to the 
plaintil, for the delivery of the property; 2. 
the bonds being forfeited, the plaintiff 
brought an action of debt and declared in 
one count onthe nine bonds: on demurrer, 
the proceedings were held to be proper. 
Sugg v. Burgess & Datis, 009 


< 


Sec Bond 2. 
* Bvecutors and Administrators 3.7. 8. 
“ Pleading Ih.—4. 
t Sp Re ae 


* Public Poli 


DEBTOR AND CREDITOR. 

A debtor has a full right to prefer some cre- 
ditors to the exclusion of others, and may 
lawfally stipulate that those who accept the 
propeity conveyed shall release him, the 
contract being voluntary. Robinson vy. Ra- 
pelye S Smith, rae) 
And the insolvency of the debtor does not 
vary this rale. Ibid. 
A creditor will receive the wid of chancery 
to pursue an equitable fund, if he cannot 
obtain satisfaction of his debt at law. Lucas 
et al. vy. Atwood ct al. 37e y 
And when such fund is subjected, he will 
not be required to distribute among creditors 
generally. Ibid. 
And the first who applies to chancery is en- 
titled to a preference. Ibid. 
Creditors of a copartnership are entitled 
to be first paid out of copartnership ef- 
fects, to the exclusion of the creditors of an 
individual partner. Ibid. 
A conveyance of lands, though not duly re- 
gistered, if made bona fide, and for valuable 
and sufficient consideration, is good against 
creditors. .Lrent vy. Read. neg 


~~ 


JID 


Such deed is good against a purchaser at 
sheriff’s sale, who has notice. Ibid. 


Sce Chancery 4. 

“ Fraud 2. 4. 

“© Ler Loci 1. 

“ Release. 

‘“* Trust and Trustee 2. 3. 4, 5.. 


DECLARATION. 
See Damages. 
‘© Debt G. 14. @ 
“ Pleading I. 


DECREE. 
Sce Chancery. 


DEED. 


Inadeguacy of price, to invalidate a deed, 
must be gross and apparent. Pope v. Bran- 
don et al. 401 
A conveyance of lands, though not duly re- 
gistered, if made bona fide, and for a valua- 
ble consideration, is good against creditors. 


Arent v. Read, 488 
Such deed is also good against a purchaser 
at sheviff’s sale, who hus notice. Ibid. 


See Assignment 2. - 
‘* Executors and Administrators 4. 
“ Pronisory Note 1. 

Vendor and Purchaser A. 


DEED OF TRUST. 


See Trust and Trustec. 


DELIVERY BOND. 


Sce Debt 14. r 


DEMAND. ° 
Il.—e. 


See Pleading 1.—2. 


DEMURRER TO EVIDENCE. 
The court must take as true, against a party 
demurring to evidence, all fuets and infer- 
ences which «jury could properly draw ; yet 
thesame rules of evidence govern as in other 
cases, as to the inferences of witnesses. 
Carrington v. Caller, 175 
DEPOSITION. 


See Evidence VU. 


DESCRIPTIO PERSONAE. 


See Evecuter and Administrator 2. A. 
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DISCONTINUANCE. 


. Ifa defendant desires to take advantage of 


a discontinuance as to a party sued with him, 
he must do so in the court below, else the 
objection is waived. Roberts v. Johnson, 13 
A writ issued against three defendanis was 
served on two only, and the declaration and 
judgment were against the three: this is er- 
ror, although the record recites that ‘the de- 
Jendants, by their attomey, waived their 
plea.” Welliams et al. v. Lewis. 41 
And such judgment is erroneous as to all, 
there being no discontinuance as to the one 
not served with the process. Thid. 
The statute of 1514, authorizing discontinu- 
ances as to joint defendants, who are re- 
turned “not found,” in ceriain cases, extends 
to actions against joint indorsers. Martin 
v. Townsend, 329 
in an action against two on a contract, not 
being within the statute of 1818, a discon- 
tinvance as to one, who is returned * not 
found,” is a discontinuance as to 
Thompson vy. Safjold et al. 494 
A certificate of a purchase’ of a lot of land, 
entitling the purchaser to a title on payment 
of the purchase money, is not within said 
statute. Thid. 
And such discontinuance is good cause of} 
demurrer. Ibid. 


DISCOVERY. 
See Chancery 9, 19. 
DIVORCE. 


A divorce a mensa et thoro, pronounced 
against the husband, does not bar his right 
of curtesy. Rochon y. Lecatt, 42) 


EJECTMENT. 
See Trespass to try Titles. 
ELECTIONS. 
See Officer 1 to G. 
EQUITY. 
See Chancery. 
ERROR. 


See Costs 1. 
“ Discontinuance 1. 3. 


EVIDENCE. 


J. Records. 

J. Public Writings not Records. 
Til. Written Evidence. 

IV. Parol Evidence. 
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INDEX, 


WV. Proof in Particular Issues 
VI. Competency of Witnesses. 
FUL. Admissibility. 
VILE. Depositions. 


I. Records. 


In debt on the recovery of judgment in « 
sister state, under nul tiel record, 4 regular 
transcript is produced, of a judgmeut, valid 
inthe state where rendered though not found- 
ed on personal service, judgment tust be 
given for the plaintiff. Hunt § Condry v. 
Mayfield, 124 : 
The existence of an incorporated bank in 
anather state, may be proved by a copy of 
its charter, and parol proof of its being iu 
operation. Lucas v. The Bank of Georgia, 
. 
é 


The answer of a defendant in chancery is 
not evidence against his co-defendant, par- 
ticularly where it tends to invalidate a title 
made by himself. Collier v. Chapman et al. 

163 
The amended return of a sheriff on an exe- 
cution, is evidence to sustain the title of a 
purchaser, though made long afterwards. 
Brandon vy. Snows & Cunningham, 255 
An answer in chancery, which is not tra- 
versed, is to be taken as true. Semble. Lu- 
casv. The Bank of Darien, 230 


See Authentication. 


I. Public Writings not Records. 


The original election returns are evidence 
of the votes ‘given at an election, and if al- 
tered or defaced, the alterations are matters 
of investigation furthe jury. The State v. 
Adams, 231 
Petitions to the governor, urging reasons for 
an executive appointment, are not evidence 
to impeach the right of an officer holding an 
executive appointwert. Ibid. 


Thi. iWritien Evidence. 


To sustain an action of trespass to try titles, 
a deed made to the plaintiffs, ‘as adminis- 
trators,”’ is admissible evidence. Innerarity 
v. Kennedy & Kitchens, 156 
In an action by a surviving partner, on a note 
made payable to the firm, the note is suffi- 
cient evidence, and it is not necessary to 
prove the partnership or survivorship. 
Smith v. Hunt, 222 
So in an action, by a firm, on a note made 
to them as payees. Smith v. Davis et al. 224 
Process, to be given in eyidence under a 
plea of jastification in trespass, must corres- 
pond strictly with the description in the plea: 
if variant, it will be rejected. ——— 


Dacis, 
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2. Possession of personal property remaining 


3. But such presumption may be rebutted by 


4. The purchaser of personal property at she- 


12 


13. If a party agrees to receive property in 





INDEX, 


IV. Parot Evidence. 


1, The contents of lost letters may be proved! 


by any one who knows their genuineness! 
and contents. Drish v. Davenport, 266, 


2. Parol evidence is insufficient to support an’ 


action for the purchase money ona contract! 
for the sale of lands. Howard v. Jackson, 
493 

V. Proof in Particular Issues. 

1. On an indictment for stealing a horse, un- 
der the statute, proof that a gelding was 
stolen is inadmissible. 
ket, 11 


with the vendor, is presumptive evidence) 


of fraud. Hobbs vy. Bibb, 54 


proof. Ibid. 





riff’s sale is not bound to shew that the she-; 
riff’s proceedings were regular, it devolves, 
on the party contesting it to shew such ir.) 
regularity. Brandon vy. Snows § Cunning- 
ham. 255] 


5. As toa purchaser of real estate, Quere?| 


Ibid.| 


. . . . . | 
6. Evidence of a promise of marriage is not) 
admissible in an action by the father, for!/1. 


the seduction of his daughter. Drish v. 
Davenport, 266 


7. The character of the daughter, for chastity,| 


may be impeached by general reputation, 
but not by such as is confined to particular 
classes of persons. Ibid.| 


8. Affirmative allegations in an answer in) 


chancery, not responsive to the bill, must 
be proved at the trial. Lucas v. The Bank 


of Darien, 280): 
9. Under the general issue, in trespass for, 


taking goods from the plaintiff’s possession, | 


the defendant cannot go into evidence to 


shew that the sale under which the plain-'' 


tiff holds is fraudulent. Harrison v. Davis, 
350 


10. A judgment on an original attachment in| 


another state is prima facie evidence of the} 
debt here. Miller v. Pennington, 399 


11. An admission by the defendant, of the cor- 


rectness of the plaintift’s demand, is sufli- 
cient evidence to recover, without proof of 
the original entries, or production of the ac-, 
count. Johnson v. Kelly & Hutchison, 490) 
Under the general issue in assumpsit, any) 
evidence tending to increase or Siieinish 
the value of the article sold, is proper evi-| 
dence, so as to ascertain its true value.! 
Munn v. Pope, 498 


| 

payment, it may be proven as payment un, 

der the general issue, to the extent of its 

value or stipulated price. Ibid.| 
68 


The State vy. Plun-|| 
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VI. Competency of Witnesses. 


. In an action by an executor, a son-in-law of 


the testator is prima facie incompetent to tes- 
tify. M’ Kinney’s ezrs. v. M’ Kinney’s —_ 
1 
A party cannot impeach the credit of his 
own witness, but he may prove facts, by 
other witnesses, which contradict his state- 
ments. Winston v. Moseley, 137 


VIT. Admissibility. 


It is for the court to determine on the’ udmis- 
sibility of evidence, and for the jury to de- 
termine if it proves the facts charged. Clif- 
lon v. Grayson, 41% 


VIII. Depositions. 


Where it is agreed that a deposition shall be 
taken and read on trial, it is admissible, 
though it appear by the deposition the wit- 
ness was interested. Stebbins v. Sutton, 249 


See Witness. 


EXECUTION. 


An execution issued against a principal and 
surety, and part of the money was made by 
the sheriff, by levy and sale of the effects of 
the principal, but he returned it ‘no money 
made,” and an alias issued against the secu- 
rity for the whole debt: the sheriff having 
absconded, it was held, that in equity, the 
surety was entitled to relief by injunction, as 
to the amount made by the sale, Fryer v. 
Austill, 119 
An execution cannot Le quashed because 
more costs are charged than are properly 
due, the error can be corrected on a motion 
to retax. Anonymous, 

A sheriff may amend his return on an exe- 
cution, at any time, so as to make it true, 
and such return will relate back and protect 
a purchaser, as if originally made. Bran- 
don v. Snows & Cunningham, 255 


See Sheriff 1. 5. 


EXECUTIVE APPOINTMENT. 
See Officer 2. 3. j 


EXECUTOR AND ADMINISTRATOR. 


A purchase by an administrator, at his own 
sale, is not void per se. Brannan et al. v. 
Oliver, 4 

A bond, payable to an administrator, ag 
such, is assets in the hands of an administra- 
tor de benis non, and the description is not 
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INDEX. 


— descriptio persona. King v. Green et FORCIBLE ENTRY AND DETAINER. 


e 


The intermarriage of an administratrix obli-| ~* 


gee with an obligor in a bond, dves not ex-! 
tinguish the debt, but only suspends the, 


cause of action during her ediministretion . 


and coverture. 


missible evidence for him, in an action of 
srespass to try titles. The words ‘‘as ad- | 


ministrator” are descriptio persona only. \~* 


Innerarity v. Kennedy & Kitchens, 156 | 
Suing out a previous writ, is not a sufficient 

presentation of a claim to an administrator | 
uader the statute requiring claims to be pre- 
sented. Bigger, admx.v. Hutchings & Smith, 


os 


admrs. 445 


. And if the claim originated out of the state, 


the exception mast be replied.specially to a | 
lea“of non-claim. Tbid.\' 
'y mistake in the condition of an adminis- , 
tration bond, it was written that if M. R. 
{who was the deceased] should well and | 
truly perform the duties of administrator, 
&c.; the mistake being apparent on the 
face of the instrument, it was held. that this ' 
—— vitiate, and that the bond might be’! 
declared on, with properaverments. Moore | 
et al. v. Chapman, 466 


. After settlement, and a decree by the county 


court requiring an administrator to pay over 
a certain sum, a distributee may bring an 
action on the bond, and assign the non-pay- 
ment as a breach of the condition. Ibid. 


. And where the settlement is final, no re- 


funding bond is necessary. Ibid. : 


See Vender and Purchaser 2.8. 9. 
“ Writ of Error 1. 2. 3. 


EXTINGUISHMENT. , 
See Executors and Administrators 3. | 
} 


FALSE IMPRISONMENT. 
See Trespass 4. |) 


FEME COVERT. 


Ibid. =” 
. A deed to an administrator, as such, is ad- | 


— 


oa | 


See Curtesy. i3 


FERRY. | 

| 

The lessee of a ferry is the person liable to, 
the penalty given by statute for neglect. 
Taylor v ushing, . 


But?where a person is employed on shares) 
for an indefinite time, he is a servant and 
not a lessee, and the owner is tiable. Jbid.| 


It is unlawful to keep a public bridge, with- 
out authority and free of toll, so as to destroy 
the profits ofa lawful ferry ut the same place. | 
Gates v. M’ Daniel &- Spurlix, 92 
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Tn an action fur a “forcible detainer,” it is not 
necessary to ailege in the coniplaint that the 
defendant “entered” the premises. Lecatt 
v. Stewart, 474 
In such action, to charge that the plaiutiff 
has a“ freehold in fee sinrpic,” is a sufilcient 
statement of his “ estate’’ in the premises. 

Ibid. 
The reeerd in those cases need only shew 
such evideuce as is offered and rejected, 
and such as is objected to, but adinitted, 

Ibid. 


. To establish possession, the plaintiff may 


prove a tenancy under him, and possession 
by his tenant, Ibid. 


. In such actions, title cannot be invesfigated, 


and need not be proved. 


The question is 
us to possession only. 


Ibid. 


6. The county court has no jurisdiction by 


certiorari or appeal, in cases of forcible en- 
try and detainer. Dunham v. Carter & 
Carroll, 496 


. In cases of forcible entry brought up by cer- 


tiorari, the trial must be on the errors s- 
signed in the record. Ibid, 


FOREIGN LAWS. 
See Chancery 3. 15. 
FORTH-COMING BOND. 
See Debt 14. 
FORPEITFURE. 
See Bank 2. 
FRAUD. 


. A purchase by an administrator at his own 


sale, ut auction, is not void per se, but.is pri- 
ma facie valid, if no unfairness appears. 
Brannan et al. y. Oliver, 47 


. Possession of persona! porperty remaining 


with the vendor, is presumptive evidence of 
fraud, but not fraud per se. Hobbs y. Bibb, 


54 
Martin v. White, adm’r. 102 
Brandon v. Snows & Cunningham, Qda 


. A plea that a judgment obtained in a sister 


state, was entered there by a fraudulent 
combination between the clerk and plaintiff, 
is an insufficient defence to an action at law 
on such record here. Lucas y. Copeland J151 


4. When the vendor remains in the posstssion 


of personal property sold, it is not sufficient 
as against creditors, that the consideration 
be bona fide, and the bill of sale registered. 
It must appear that the sale was not made 
to hinder or delay crediturs. Ayres v. 
Moore, 336 


. And this 16 2 question of fact for the jury, 
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. Inadequacy of consideration, to invalidate a 


7. When a party, witha full knowledge of the 


. A conveyanee of Jands, though not duly re- 


. Such deed is also good against a purchaser 


. The answer of a garnishee in attachment is 


. If an indictment allege a confederacy to do, 


INDEX. 


to be deterinined from all the circumstan- 
ces. Thid. 


deed, must be gross and apparent. Pope 
v. Brandon et al. 401 


alleged fiaudulent circumstances, recog- 
nizes or confirms a contract made in his 
name by an agent, he cannot afterwards set 
up the fraud or want of authority in the 
agent. M’ Gowen v. Garrard § Morgan, 479 


gistered. if made bona fide, and for valuable 
and sufficient consideration, is good against 
creditors. Arent v. Read, 428 
Ibid. 


at sheriff’s sale who has notice. 


See Chancery 12. 39- 41. 
“| Télease 3. 


GAMING. 
See Seto ff z. 


GARNISHEE. 





to be taken as strictly true, and if'a deed is 
appended to the answer, it is to be consi-| 
dered as genuine, unless the answer is tra- 
versed. Robinson v. Rapelye & Smith, 86 


GENERAL ISSUE. 
Sec Trespass 3. : 
Vendor and Purchaser 9. 


GRAND JURY. 
See Jury 2. 


GUARDIAN. 


See Debt 5. 
Chancery 10. | 


HUSBAND AND WIFE. 
See Curtesy. 





INDIC'TMENT. 
When a statute employs a general term, 
and afterwards more special terms defining | 
an offence, an indictment using the general 
term only, is bad, though it would in its) 
meaning comprehend the special term. The) 
State vy. Plunket. 1 


an unlawful act, to the injury of another, it| 
is sufficient to constitute a conspiracy ; it is| 
not necessary that the act should be actually 

committed. The State v. Cawood et al. 361)) 





To sustain an indictrnent where the venue's 


vw 
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~ 


039 


has been changed, it is not necessary that 
the record should shew the mode in which 
the jurors for the term were drawn; the te- 
nire will be presumed legal until the contra- 
ry be shewn. Collier v. The State, 

It is sufficient if it appear that the grand ju- 
rors were selected as the statute —— 


INDORSEMENT ON WRIT. 
See Writ 1. 
INDORSER. 
See Discontinuance 4. 
INFANT. 
See Chancery 10. 11. 42. 
INJUNCTION. 
See Chancery. 
* Ferry 3. 
‘““ Pre-emption Rights 1. 
INSOLVENT. DEBTOR. 
See Debtor and Creditor 1. 2. 6. 
INTEREST. 


Under the statute of 1819, a nate bearing 
interest at 5 per cent. per month wn its face, 
bears such interest only till maturity, and the 
usual legal rate afterwards, Ellis v. Bibb, 63 


. And when a note given in a compromise, 


embraces more interest than is lawfully due, 
both parties believing it lawfully due and 
recoverable, it is not usurious. Ibid. 
In debt on the record of a recovery in a sis- 
ter state, the interest in such state must be 
found by a jury. Hunt v. Condry & May- 


field, 124 
ISSUE. 
See Practice 15. 
JEOFAILS. 


Sce Amendments and Jeofails. 


JOINT ACTION. 
Sec Discontinuance 1, 4. 5. 


JUDGMENT. 


. A judgment by default in assumpsit for costs 


only, is erroneous. 
Meriam, 


Pickens v. Hayden & 
10 


. A judgment rendered by the judge in vaca- 


tion, as of the preceding term, and recorded, 
pursuant to a consent previously made in 
open court, is sufficient to sustain a writ of 


error. King vs Green etal. 138 











ane. 








540 


3. A defendant is entitled tv judgment where | 
there are three issues and the jury find for 
him, though some of the jurors disagree as | 
to one of the issues. 

137 | 


4. 74 ent for more damages than are laid | 
in the declaration is error. M’Wherter v.’ 
& Sayre, 225 
Johnson v. Kelly S: Hutchison, 
5. A judgment rendered in another state, when| 
the court had no jurisdiction over the per-' 
son, is not binding, and may be impeached)’ 


by plea at law. Lucasv. The Bank of Da- ~ 


rien, 280 | 
Bigger ad'z v. Hutchings & Smith ad’rs. 445 | 
6. But a judgment on an original attachment’ 
in another state, though without personal 
service, is prima facie evidence of the debt 
here. Miller y. Pennington, 399 
Bigger ad'x v. Hutchings S: Smith ad's. 445 
7.A judgment at law will not be relieved 
ainst in equity on account of mere tech- 
nieal defects. Lucas v. The Benk of Da- 
rien, 9x} 
8. A judgment rendered during the term does 


not relate back so as to defeat a bona fide | 
purchaser or assignee. Pope v. Brandon) 
et al 401) 2. 


9.A judgment on a sci. fa. against the obli-|| 
gor in an injunction bond, will not be re- 
versed fer error, though the bond when for-. 


feited fus by statute the force and effect of 3. 


ajudgment. Boggs v. Bandy, 459 || 
10. A judgment nunc pro tunc must be founded 
on matter of record, or some memorandum | 

of the court. Thompson y. Miller, 470 
11. A sheriff may be allowed to amend his re-| 
turn, so as to shew that process was served 
on the defendant, to sustain a judgment,| 
even after error brought. Heflin v. M’ Minn, | 
490) 

12. In assumpsit, a judgment by default final is|| 
an admission of the cause of action as laid.| 

M’ Gehee v. Childress, 50 | 
13. A judgment may be presumed to be in full) 
force, though a writ of error be sued out on 

it, when the record shews no disposition of | 
the writoferror. Gee adm’r. v. Nicholson, | 


512! 
See Action 9. 10. 11. 
* Award. 
“ Debt 1. 2. 3. 4. 


“« Pre-emption Rights. 
Record 1. ” 
JUDGMENT NUNC PRO TUNC. 
See Judgment 10. 
JUDGMENT ON MOTION. 
}. Judgment may be lawfully rendered on’! 








Winston v. Mose-'2. 
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INDEX. ~ 


motion in the supreme court, against securi- 
ties, in writ of exror bonds. Johastun et al y. 
Atwood, 225 
And such proceeding is not an assumption 
of original jurisdiction by the supreme court, 
7 Ibid. 

JURISDICTION. 


Where more than fifty dollars is due on a 
contract, a creditor may relinquish all over 
fifty dollars, and bring suit for $50 in a jus- 
tice’s court. Aing v. Dougherty, 487 
The county court has no jurisdiction by cer- 
tiorati, or appeal, in cases of forcible entry 
and detainer. Dunham v. Carter & Carroll, 
496 
See Appeal from Justice of Peace 4. 8. 

“* Chancery. 

“* Execution 1. 

“© Judament 5. 

* Judgment on Motion. 
Ne Eveat 1. 


‘ 


JURY. 
.\ party may, in certain eases, by acts of re- 
cord, waive his right of trial by jury. John- 
ston et al. vy. Aiwood, 225 
It is sufficient if it appear in the record that 
the grand jurors were *‘seleeted as the statute 
provides.” It need not be stated that they 
were drawn by lot. Collier v. The State, 328 
The whole record and proceedings in a 
cause are before the jury trying the issues, 
and they may examine any part, though not 
read onthe trial. Ibid. 
Itis the province of the jury to determine if 
the evidence establishes the facts charged. 
Clifton v. Grayson, 412 


See Appeal from Justice 7. 8. 
“ Bastardy 3. 

“Interest 3. 

** Verdict 1. 


JUSTICE OF THE PEACE. 

See Appeal from Justice. 
JUSTIFCATION. 

See Trespass 1. 2. 3. 


LAND. 


Sce Public Lands 1. 
“* Teespass to Try Titles. 


LESSOR AND LESSEE. 
See Ferry 1. 2. 


LEX LOCI. 


‘1. A deed of assignment by a debtor for the 
the benefit of his creditors, though made in 
New-York, will operate against « ereditor 
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INDEX, 


here, who has subsequently attached the 
effects assigned. Robinson v. Rapelye &)| 
Smith, 86 
See Attachment 3. 4. 

“ Chancery >, 

** Corporation 1. 2. 3. 

“ Judgment 5. 6. 

‘ Record 1. 


| 
| 





LIEN. 
See Judgment 8. 


LIMITATION OF ACTIONS. i} 


Suing out a previous writ is not sufficient | 
evidence of presentation to an administra- || 
tor, under the statute requiring claims to be | 
presented to executors and administrators. 
Bigger adm’x. v. Hutchings & Smith adm’rs.'| 
445) 
If the demand originated out of the state, so | 
as to be within the exceptions of the statute, 
that maiter must be specially replied to a‘ 
plea of non claim. Ibid. || 


See Chancery 41. 


MARRIAGE, 
See Bond 2. | 
Curtesy. 


MISTAKE: 
Sec Bond 6. 
MONEY HAD AND RECEIVED. 
See Assumpsit 2. 
MOTION. 
See Judgment on Motioh. 
NE EXEAT. 
It appears that in this state, me exeats may 


issue in the following cases: 
1. Where the demand is exclusively equi- 


. 


5. 


table, whether a sum certain be due or not, 


and the defendant is about to remove bé- 
yond the jurisdiction of the court. . 
2. Where courts of law and equity have 


concurrent jurisdiction, the defendant being , 


about to remove, and where bail has not 
been obtained, it will be granted in aid of 
the action at law. 

3. Where the two courts have concurrent 
jurisdiction, and no action at law has been 
commenced, but suit in equity instituted ; 
the removal of the defendant will be re- 
strained. 


4. In cases of extreme necessity, and where < 


it becomes necessary to prevent a failure of 

justice. But as to this last, quere? Lucas 

v. Hickman, 11] 
See Chnncery VA 
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NOTE. 
See Pleading 1.—2.7. T1.—1. 3. 
“Promissory Note. 


NOTICE. 


See Executor and Administrator 5. 6. 
“ Partnership 4 to 8. 


NUL TIEL RECORD. 
See Debt 1. 2. 3. 4. 


NUNCUPATIVE WILL. 
See Will 3. 
OBLIGATION. 


See Bond. 
“Penalty 4. 5. 
‘« Promissory Note 1. 


OBLIGOR AND OBLIGEE. 
See Bond. 


OFFICER. 


Under the act of 1819, a sheriff has no right 
to give a casting vote between two candi- 
dates for sheriff. Such power cannot be 
given by implication. The State vy. Adams, 

231 
Where two candidates for sheriff obtain’an 
equality of votes, no election is effected; and 
the executive may fill the vacancy. Ibid. 
Where the right of the executive to make 
an executive appointment exists, a court of 
justice cannot examine into the motive for 
that appointment. Ibid. 
A citizen may, by accepting a beneficial 
public office, waive his constitutional right 
to vote in certain cases. Ibid. 
The original election returns are evidence 
to prove the true number of votes given at 
an election. Ibid. 
And if they have been in an exposed situa- 
tion, or altered, the alterations are matter of 
inquiry for the jury. Ibid. 
Between third persons, the presumption is, 
that a public officer kas correctly done his 
duty. Brandon vy. Snows § Cunningham, 

255 

PARTNERSHIP. 

In an action by a surviving partner, on a 
note made to the firm, it is not necessary to 
prove the partuership or survivorship; the 
note is sufficient evidence. Smith v. Hunt, 

222 
And if the plaintiff is not the person proper- 
ly entifled, aud the objection does not ap- 
pear on the face of the proceedings, it must 
be shewn by way of defence. Ibid. 


So an inaction by copartners, who are pay- 
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ees, on a note made to them. Smith v. | 
Davis et al. 224) 
If no notice be given of a dissoiution of a | 
copartnership, it will be considered as still | 
existing. Lucas v. The Bank of Darien, 22) | 
To those who have had previous dealings 2. 
with the firm, actual notice must be given, | 
and a notice in a gazette to those who have | 
had ao previous dealings. Ibid | 3. 
A change of pursuits by one partner, or!| 
his removal out of the state,does not amount | 
to such notice. Ibid. 4. 
The rule is not varied, thoagh the creditor | 
bea bank established after the dissolution. | 
Ibid.) 
And to charge a bank with notice of disso-) 
lution, it is not sufficient to shew that the! 5. 
partner receiving the credit was one of the 
directors of the bank. thid.: 
A partner may appoint an agent to make 
and indorse bills, &c. on the tirm, and 
such power is not void, though made under, 
seal by one partner only. Thid.. 
Whether sucii power can extend to autho- | 
rize the agentto enter unappearance forthe | 
copartners, in courts of justice—guere 7! 
Wid. 
Creditors of a copartnership are entitled to, 
be first paid out of the capartnership effects, || 
to the exclusion of the creditors of an indi- 
vidual pwtner. Lucas et al. y. Aticvod ef al. 


7 


Semble, that after the dissolution of a co-': 
partnership, one partner cannot by his sole | 
request to athird person to pay a firm debt.|) 
give such person a right to maintain au 
action for money had and received against 
the firm. Weakley v. Brahan & Atwood.’ 
500!) 
Where a firm purchased? Jands, and one of! 
the partners was an infant, he cannot re- | 
cover back his portion of the purchase mo-||~” 
ney paid to the vendor, the contract being! 
binding as to-the other partners, and they | 
having the right to control the tirm fuads. |. 
Sadler ct al. v. Rebinson’s heirs, 


PARTY. 


See Chancery 9, ¥7. 12. 1. 

-* Debt 5. 6. 7. 

* Practice 18. 19. ie 
De 


PAYMENT. il 


Ifa party agree to receive property in pay- 
ment, it may be proven as payment under.” 
the general issue, to the extent of its valne.| 
or stipulated price. Munn y. Pope, 498, 


7; 


See Pleading 1i—7. 8. 
PENALTY. 


When under a statute, a penalty has ae- 


|} 
! 
| 
{| 
| 


520)“ 


INDEX, 


crued to an individual, it is a vested right, 
and the repeal of the statute, pending a 
writ of error,does not divest it; aud the evurt 


may go onto render judgment. Taylor y. 
Rushing, 160 


The lessee of a ferry is the person lixble to 
the penity given by statute for neglect. 

Ibid. 
But where a person is employed on shares 
for an indefinite time, he is considered as a 
servant, and the owner is liable. Ibid. 
In general, where an obligation is to pay a 
sum of money, which may be discharged bya 
lesser sum, it isa penalty, and the lesser sum 
only is recoverable with interest. Plummer 
v. M’ Kean & M’ Kean, 423 
But where the payment is to be made ata 
different and distant place, it is otherwise, 
and the larger amonnt may be recovered. 

Ibid. 
Ani if a note be for a sum certain, payable 
ata future day, which may be discharged by 
the payment ofa lesser sum, at an earlier 
day, the larger sum may be recovered. Jor- 
dan vy. Levis, 426 


PLEA. 


See Pleading I. 


PLEADING. 


I. Declarntion. 
U. Plea. 
fil. Replication. 
Il. Issue. 


I. Declaration. 


Judginent for amore damages than are laid 
in the declaration, is errer. MM’ Whorter v. 
Sayre & Sayre, 225 
Where no place of payment is designated 
ina note forthe payment of specific articles, 
a demand need not be averred by the plain- 
tiff. Cobb vy. Reed, 444 
Ir a common count in assumpsit, the consi- 


deration of indebtedness must sufficiently 


appear to shew that the demand is on simple 
contract. Maury v. Olive, 472 
An omission to state the term of the court 
in the title of the declaration, is not fatal on 
general demurrer. Spann vy. Boyd, 480 
fu appeals from justices, technical nicety 
and formal declarations are not required. 

Ibid. 
Vhere there are good and bad counts in a 
declaration, on general demurrer to the 
whole, judgment must be given for the 
plaintiff. Ibid. 
The plaintiff declared in assumpsit on a note 
for $1500, to be paid on the happening of a 
certain eveut,and averred that the event had 
happened. as appeared by an+idorsement 
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ou the note: this is sufficient to warrant a, 2. Where a claim against an estate originated 


1) 


judgment by default final. M’Gehee v.| cut of this state, so as to be within the ex- 
Childress, 506|| ception in the statute requiring claims to be 
Suffering a judgment by default, is an ad-|| presented to an administrator or executor, 
mission of the cause of action 2s laid in the | such matter must be specially replied to a 
pert re ee Ibid.|| plea ro non — Bigger adm’. v. ~~ 

n one count, the plaintiff declared on nine|| ings & Smith adm’rs. 3 
forfeited bonds taken by a constable, paya-|'3. To a plea that the note sued on was founded 
ble to the plaintiff, for the delivery ofa ne-|| on an usurious consideration, a replication 
gto levied on under nine executions. On| that it was not usuriously agreed that more 
general demurrer,the proceedings were held than iegal interest should be received, is 
regular. Sugg v. Burgess & Davis, 509|| bad. Wright v. Minter, 453 

HI. Plea. | IV. Issue. 
In debt on the record of a recovery ina sis-|.1. Where by consent, pleadings ave taken in 
ter state, nul tiel record is the general issue, short, no advantage can be taken for infor- 
but is not the only plea that may be pleaded.'| —_mality ; after verdict, the words ‘ replica- 
Hunt & Condry v. Mayfield, 124'| tion” and “ issue”’ will be held to apply to 
In such action, a want of jurisdiction of the}; all the pleas filed. Garrard vy. Zachariah, 
court where the judgment was rendered,, 410 
over the subject matter, or person of the de-|| See Abatement. 
fendant, must be specially pleaded. — hid. | ** Arrest of Judgment. 
. . ¥ . ? ' 2 

And under the plea of nul tiel record only, |, “* Demurrer to Evidence. 
if a proper transcript is produced, of a judg- | ““ Discontinuance. 
ment, valid in the state where rendered, ‘ 
though not founded on personal service,'| PRACTICE. 


judgment must be given for the plaintiff-|') Where a writ is executed on two defen- 
ibid.|, dants, and the plaintitf discontinues as to 


, ° ' e . 
rte net — wend — ofa “ei | one, and takes judgment against the other; 
y j a 81S sté ’ eal; . . 7 : 
ciiecaiiam thes ie tod a see eo ad p if the objection is not made in the court be- 
te Ampncglan sad 6. ete abating comme Ae low, it is not available in error. Roberts v. 


a fraudulent combination between the clerk! pe thee 13 
e o , e 


and the plaintiff, is bad. Lucas v. Copeland,|'9 Oy a writ against two defendants, the sheriff 


15! returned * Executed; copy offered to defen- 


Ac = al} j jel | Ps i. ; 
_ ae for taking _ ¥ a “ Justi-|) dant R.‘and not acecpted.’”  Semble, that this 
é ss, st spe y 2 asi © : 

b under process, must specily te pro"! _ is to be considered as exccuted on R. vnly. 
cess particularly, and every fact necessary), bia 
bs yng ow ofticer is justified “a 3. After the return term, no exception can be 

. 3, OM, . P ; 
Radda muannoiniil ro th || taken for the want of an indorsement of the 
283 mus y des . : ; 
, Process must be Correctly Gescrined)| cause of action on a writ. Tankersley v. 
in the plea, without variance. Ibid. Meheedan 120 
> . . - | i > e 
e gtoth rits ra plea in abate-| ° *) 
Pleading to the merits, after a pleain abate-|' 4/4 judgment on an award will be supported, 


ment has been overruled, is a waiver of the; 
plea in abatement. Made v. Kelly § Hutchi-| - 
son, 443) °° 
To a note for the payment of specific arti-, 
cles, where no place of payment is designa-|: 


though there be no declaration. Mid. 
Under a consent made in open court,a judg- 
ment rendered by the judge as of the pre 
ceding term, and recorded, is sufficient to 
support a wiitof erivor, King v. Green 


ted, the defendant may plead in bar, that he a 123 
reg de age the -" G. Where a suit is instituted by a corporation, 
: . and profert of the authority of the attorney 

a Sey who institutes it, is made in the declaration, 

“ Partnership 2. 3. the defendant, by pleading the general is- 

“ Practice 6 ' sue, Wives the right to inquire Into his au- 

, thority. Lucas v. The Bank of Georgia, 147 

reas?” | 7. Totwo writs of error, one record was re- 

IIT. Replication. j| turned, containing two judgments; the re- 

To avoid a note given for a gaming conside-||_ cord being applicable to neither, the writs 
ration, ard held by the defendant as as-|| should be dismissed. Smith v. Hearne, 169 


signee, and pleaded as a set-off, the plaintiff, 8. Judgment for n:ore damages than are laid in 
must reply the objection specially. Bald-| the declaration, is error. M’ Whorter v. 


win v. Brogden, 9 = Sayre S Sayre, 225 
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10. 


11. 


12. 


13. 


14. 


16. 


17. 


18 


19. 


20. 


21. 


. Where there are geod and bad counts ina 


INDEX. 


An execution cannot be qaashed because}/24. A sheriff may be permitted, even afier 


more costs are charged than are due. The}! 
error can be corrected on motion to retax.|| 
Anonymous, 228 | 
The court may lawfully sam up the evi-)| 
dence tv the iury, and imstruct them hypo-!| 
thetically. Brandon v. Snows & Cunning- | 
ham, 255! | 
In an action against two joint indorsers,| 
where one is not found, the plaintiff miay | 
discontinue as to him, under the statute of| 
1818. Martin v. Townsend, 329, 
When a cause is on trial before the jury, 

the whole record is before them, whether} 
read on the trial or not. Collier v. The.| 
State, 323 | 
There being in the record a plea, and a! 
demurrer thereto, undisposed of, the judg.!' 
ment must be remanded, final judgment! 
cannot be here rendered. Miller v. Pen-' 
nington. 399 | | 
On an appeal from a justice, no exception|! 
can be taken for the want of a seal to the 

warrant. Rutledge v. Rutledge, 400) | 





- Where pleadings are taken in short, by 


consent, after verdict, no exception carr be}! 
taken. The words “ replication” and “ is- 
sue,” will be held to apply to ail the pleas), 
filed. Garrard v. Zachariah, 410} 
It is for the judge to determine on the ad- 
missibility of evidence, and for the jury to | 
determine if it proves the facts charged.|| 
Clifton y. Grayson, 412) 
Pleading to the merits, after plea in abate-'| 
ment overruled, is a waiver of the plea in|! 
abatement. Wade v. Kelly & Hutchison,|| 
443) 
The clerk of the court below, cannot, atter| 
a party to a judgment is dead, issue a writ)! 
of error against the representatives of the! 
deceased. Sercall v. Bates’ adm’rs. 462'| 
It seems, that in such case. application | 
must be made to this court for a sci. fa. or | 
certiorari to the representatives,on proof of; ; 
the death of the opposite party. Ibid.| 
Where a sheriff is a party interested, the)! 
citation must be directed to the coroner.|' 
Ibid.|| 
A refusal to grant a new trial cannot be}! 
revised in this court. Lecatt v. Stewart, 474 





declaration, on general demurrer to the 
whole, judgment must be given for the 
plaintiff. Spann v. Boyd, 480 
In the record, there appeared a writ, anda 
verdict and judgment for the plaintiff; the 
clerk certified that at the trial, the reading, 
of the declaration was waived, and that! 
afterwards it could not be found; no de-| 
claration, plea nor issue appeared in the 
transcript: Held that the judgment was' 
erroneous. Oliver v. Judge, 4R3 | 








}; 1 


2. 


. 


judgment, to amend his return on‘a writ, 
nunc pro tunc, so as to shew that thd. writ 
was executed in fact on the defendant. 
Heflin v. M’ Minn, 402 
And such return nunc pro tunc, will be suf. 
ficient to sustain a judgment, though mada 
after writ of error. Ibid. 


See Appeal from Justice of Peace. 
“« Arrest of Judgment. 

“« Bill of Exceptions. 

“ Debt. 

“© Demurrer to Evidence. 

“* Discontinuance. 

“* Evidence VIII. Deposition. 
“ Forcible Entry and Detainer. 
** Garnishee. 

* Jury 2, 3. 

“Pleading. 

* Sheriff 1. 

* Verdict 1. 

“Witness 2. 3.4. 5. 


PRACTICE IN CHANCERY. 


See Chancery and Chancery Practice. 


PRE-EMPTION RIGHTS. 


The pre-emption right granted to settlers 
on lands, under the act of 1829, is matter 
of favor, and not of right; and the decision 
of the commissioners as to who is entitled, 
cannot be controlled by injunction. Bell 
ct al. v. Payne & Williams, 414 


- And the law giving power to said commis- 


v9 


sioners to decide on such claims, without 
appeal, is not unconstitutional. Ibid. 
But the commissioners may at any time be- 
fore filing their report, alter their decision. 


Ibid. 
PRESUMPTION. 


See Chancery 41. 
‘© Vendor and Purchaser 5. 


PRINCIPAL AND AGENT. 
See Agent. 


PRINCIPAL AND SURETY. 


Where the creditor extends to his debtor 
the time for payment, without the consent 
of the surety, the surety is discharged. 
Ellis v. Bibb, 63 
A surety cannot, in equity, be required to 
pay more than what is lawfully due by the 
principal; though he promised more, there 
is no consideration for the promise. /bid. 
Judgment on motion may be lawfully ren- 
dered in the supreme court against secu- 
rities in writ oferror bonds. Johnston et al. 


v. Atwood. 225 
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. Equity cannot, any more than a court of 


. And that such defence was good —— ber 


. An association formed to prevent competi- 


. All agreements against public policy, whe- 





INDEX. 


A surety in an injunction bond cannot go 
into the merits of the decree rendered 
against his principal, nor of the original 
judgment at law which has been injoined, 


no fraud being alleged in the obtaining of}/3. 


the decree. M’ Broom vy. Sommerville et al. 
515 

law, compel a party to relinquish a security 
fairly obtained, and change it for another, 
and therefore cannot substitute a person as 
defendant in a judgment in lieu of another. 
Ibid. 

See Execution 1. 
“ Release 3. 


PROCESS. 
See Service of Process. 


PROMISSORY NOTE. 


. A note under seal, payable to A. B. orj/1. 


bearer, transferred by delivery, will not en- 
able the bearer to maintain an action on it 
inhisown name Sayrev. Lucas, 259 
In assnmpsit on a note given to an adminis- 


trator for land sold by order the county|/2. 


court, the proceedings being in many re- 
spects informal and incomplete, it was 
held that the purchaser could resist pay- 
ment of the note, though put in possession 
of the Jand and not evicted. Wiley & Gayle 
v. White & Lesley, admr’s, 331 





general issue. id. 
The plaintiff declared in assumpsit on a 
note, to be paid on the happening of a cer- 
tain event; and averred thet the event had 
had happened, as appeared by an indorse- 
ment on the note: Held,there being no plea, 
that this was sufficient to warrant a judg- 
ment by default final. M’ Gehee v. Childress, 
506 

Sce Penalty 4. 5. 6. 

“ Usury 1. 3. 4. 


PUBLIC LANDS. 


tion at the sales of public lands, and to pur- 


chase and resell at profit, isunlawful. Car- 
rington v. Caller, 175 
See Pre-emption rights. 
PUBLIC OFFICER. 2. 


See Officer. 3. 


PUBLIC POLICY. 





ther in whole or in part, are void. Carring- 
ton v. Caller, 175 
69 


9 
we 
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An association formed for the purpose of 
purchasing lands of the United States at 
public sales by preventing competition, and 
for reselling at profit, is void. id. 
And a bond given to such association for 
land bought of them is void. Ibid. 


PURCHASE MONEY. 


See Vendor and Purchaser. 
“* Statute of Frauds 1. 2. 


PURCHASER. 
See Vendor and Purehaser. 


QUO WARRANTO. 


See Bank 1. 2. 
“ Officer 1 to 6. 


RECORD. 


The record of a judgment in another state 
court cannot be impeached at law by plea 
that it was obtained by meansof a fraudulent 
combination between a clerk and the plain- 
tiff. Lucas v. Copeland, 151 
To two writs of error, a record was returned 
containing two judgments: held that it was 
properly applicable to neither. Smith v. 
Hearne, 169 


See Authentication 1. 2. 3. 
“ Debt 1. 2. 3. 4.6. 


REGISTRY. 


See Deed 2. 3. 
“« Statute of Frauds 3. 
‘“« Trust and Trustee 1. 


REPEAL OF STATUTE. 
See Penalty 1. 


REPLEVY BOND. 
See Bond 7. 8. 


REPLICATION. 
See Pleading III. 


RELEASE. 


To a sealed instrument, an unsealed release 
is no defence at law. Teague v. Russell & 
Moore, 420 
Nor is it in equity, unless founded on valua- 
ble consideration. Ibid. 
But where a surety to a sealed note was 
discharged by the payee, by an unsealed 
writing, and indaced for several years to 
believe he was discharged, and until the 
principal became insolvent, equity will re- 
lieve as for a fraud. Ibid 
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RIGHT OF PROPERTY. 
See Vendor and Purchaser. 


SALE AT AUCTION. 
See Vendor and Purchaser 1. 2. 4. 5. &. 


SCIRE FACIAS. 


1. A judgment on a sci. fa., against the obligor 
in an injunction bond, will not be reversed) 





INDEX. 


for the use of C.,a demand due by A. to 

B. is a good set-off. Gce adm’r. v. Nichol. 
son, 512 

3. A demand accruing by reason of a failure ip 
art of the consideration of a note, previous. 

y transferred by A. to B., and ascertained 

by a decree in equity, is a good set-off. hid. 


See Cotton Receipt 1. 2. 
SHERIFF. 





for error, though the bond by statute, when) 
forfeited, had of itself the force and effect of|' 
ajudgment. Boggs v. Bandy, 459)| 
2. It seems, that the proper mode to bring up|! 
a record when a party below has died after | 
judgment, is by application to this court for 
a sci. fa. or certiorari, on proof of the death. | 
Sewall v. Bates’ adm'rs 462 


SECURITY FOR COSTS. 
See Appeal from Justice of Peace 3. 








| 

! 
SEDUCTION. , 

| 


1. Inan action forthe seduction of the plaintiff's) 
daughter, evidence of a promise of marriage} 
is inadmissible. Drishv. Davenport, 266}! 

. The character of the daughter for chastity, 
may be impeached by general reputation, || 
but not by such as is confined to particular! 
classes of persons. Ibid.| 


SERVICE OF PROCESS. | 


1. A writ was issued against three defendants, 
was served on two, and there was a decla- 
ration and judgntent against three, the re- 
cord reciting that “‘the defendants by their 
attorney waived their plea;” held that this 
was the appearance of those only who were 
served with process. Williams et al. v. 
Lewis, 41 

2. Asheriff may be permitted, even after judg- 
ment, to amend his return on a writ nunc 
pro tunc, so as to shew that the writ was ex- 
ecuted in fact on the defendant. Hefflin v.| 
M Minn, 492 

3. And such return nunc pro tunc, will be suf- 
ficient to sustain a judgment, though made 
after a writ of error. Thid. 


See Practice 2. 
“ Sheriff 1. 


SET-OFF. 


1. Where a note held by the defendant as as- 
signee, is produced as a set off, if the plain- 
tiff wishes to avuid such a note as being 


iM) 


given for a gaming consideration, he must 
reply such objection specially. Baldwin v. 
Brogden, 9 
2. Where a suit is brought by A. against B., 











1. The statute making sheriffs liable for fail- 
ing to return executions three days before 
court, admits of a reasonable excuse for such 
failure. Roberts and Battle vy. Henry, 42 

2. Where two candidates for sheriff obtain ay 
equal number of votes, no election is effect. 
ed, the statute of 1819 giving the sheriff no 
casting vote in such cases. The State v. 
Adams, 231 

3. In such cases, a vacancy occurs, which ma 
be filled by executive appointment. Ibid. 

4. A sheriff may amend his retarn on an exe- 

cution at any time, to make it true, and such 

return will relate back and protect a pur- 
chaser as if originally made. Brandon vy. 

Snows § Cunningham, 255 

5. A purchaser at sheriff's sale need not prove 
that the sheriff duly advertised the sale, the 
presumption is that the sheriff did his duty. 

Ibid. 

6. Asheriff may be permitted, even after judg- 
ment, to amend his return on a writ nunc 
pro tunc, so as to shew that the writ was in 
fact served on the defendant. Hefflin v. 
M’ Minn, 492 


See Execution 1. 
“ Practice 2. 
“« Writ of Error 4.5. 


SHERIFF’S RETURN. 


See Execution 1. 
“« Practice 2. 
‘« Sheriff 1. 6. 


SPECIFIC ARTICLES. 
See Appeal from Justice 4. 
“ ding 1.—2. 
STATUTE. 
See Constitution 3. 
“ Penalty1. - 
STATUTE OF FRAUDS. 


1. A parol purchase of land is void by the sta- 
tute of frauds, and money paid on such con- 
tract may be recovered back in assumpsit. 
Allen v. Booker, 21 
Keath y. Patton. 38 
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And payment of part of the purchase money, 
does not take the case outof the statute. Jbid.; 


Where the vendor remains in possession of) | : 


personal property sold, it is not sufficient, as 
against creditors, that the consideration be 
bona fide, and the bill of sale recorded. It 





must appear that the sale was not made to}! 


hinder or delay creditors; and this is to be) 
determined by the jury from all the circum- 
stances. Ayres v. Moore, 3 


See Evidence 1V.—2. 
“© Vendor and Purchaser 4. 


STATUTE OF LIMITATIONS. 
See Limitation of Actions. 
STIPULATED DAMAGES. 
See Penalty 4. 5. 6. 
SUFFRAGE. 
See Officer. 


SUPREME COURT. 


See Chancery 26. 
“ Constitution 1. 6. 


SURETY. 
Sce Principal and Surety. 
SURVIVING PARTNER. 
See Partnership 1. 2. 





TENANT IN COMMON. 


A tenant in common cannot maintain tres-| 
pass to try titles against his co-tenaut, with-| 
out proving an actual ouster. 
Foster, 





| 


[= 





4. 
Foster v.| 
356) | 


Three persons entered into articles of agree-' | 


ment concerning lands to be held between. 5, 


them, one only being in possession, who 
died, leaving his widow and devisee in pos- 
session ; after his death, a patent issued for 
the land to the three, as tenants in common: 
The widow is not a tenant in common with 
the survivors. 


TESTAMENT. 
See Wili. 
TIME. 
See Chancery Al. 
TITLE TO LANDS 
See Deed 2. 3. 
Promissory Note 2. 


Trespass to Try Titles 
Vendor und Purchaser § 


Thid.' 
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TOWN. 


As to what constitutes a town, within the 
meaning of the'statute concerning ferries— 
quere? Gates v. M’ Daniel & Spurlin, 211 


TRESPASS. 


In trespass, a plea of justification under pro- 
cess must specify the process particularly, 
and state every fact necessary to shew the 
justification. Harrison v. Davis, 

And the process must be correctly described; 
if there he a variance, it cannot be given in 
evidence. Ibid. 
Under the general issue, in trespass for 
taking goods from the plaintiff’s possession, 
the defendant cannot go into evidence to 
shew that the sale under which the plaintiff 
holds is fraudulent. Ibid, 
A party who procures an illegal arrest to be 
made, is liable in trespass for false impri- 
sonment, though not present aiding and 
abetting. Clifton v. Grayson, 41 


TRESPASS TO TRY TITLES. 


Iu trespass to try titles, a defendant may 
shew that a person has a better title than 
the plaintiff, and it will be a sufficient de- 
fence. Hullett v. Eslava et al. 115 
Previous possession of lands is sufficient 
evidence of title to authorize a recovery, 
but only where there is no adverse docu- 
mentary title. Ibid. 
A certificate of confirmation of title to lots 
in Mobile, issued by the Register and Re- 
ceiver of the land office, under the acts of 
Congress, is evidence of a good title in the 
grantee. Ibid. 
And such certificate of title, accompanied 
With possession, will overreach a title evi- 
denced by a previous possession merely, 
though it be of fifteen years standing. Ibid. 
A deed made to the plaintiff, “as adminis- 
trator,” is admissible evidence to sustain an 
action of trespass to try titles. Innerarity 
v. Kennedy and Kitchens, 156 
One tenant in common cannot maintain 
trespass to try titles against his co-tenant, 
without proving an actual ouster. Foster v. 
Foster, 356 
In trespass to try titles against two, though 
the plea be joint, the jury may find against 
one, and not guilty as to the other. Ibid. 
Where a purchaser of land receives from 
the vendor a covenant for possession, and 
for a decd of release and quit claim ofall the 
vendor's interest, and such deed is tender- 
ed, a plea that the vendor had, and still has 
no title to the premises, contains no defence 
iwainst an action fur the purchase money 

no fraud being alleged. Garrow v. Hal- 
Nett 449 
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a 


a 


. ‘Though a party be injoined from removing 


. A. purchased at sheriff’s sale, without no- 


2. That the adverse possession of A., under 


- A corporation may assign its effects to a) 


. And such assignment will be good against i2. 


- The absence of the signatures of the credi- 


. The acts or omission of a trustee cannot de- 


TRIAL BY JURY. 
Ses Jury 1. 


TROVER. 


Semble, that trover lies to recover back the 
valae of property paid under a parol con- 
tract forthe sale of land. Keath v. —, 
To maintain trover, the plaintiff must prove 
property in himself, a conversion by the 
defendant, a right to the ssion at the 
time of the conversion, and that the chattel] 
was of some value. Ibid, 40 


property out of the state, yet he may main- 
tain trover against his adversary for its con- 
version. M’Gowen and wife v. Young, 276 
If the plaintiff has not the entire interest in 
the property sued for. the defendant _ 
shew it in mitigation of damages. Ibid. 


TRUST AND TRUSTEE. 


tice, a slave which had been previously 
conveyed by deed, intrust. The deed had 
not been recorded in the manner required 
by the statute of frauds. But, after the she- 
riff’s sale, and before the expiration of 
twelve months from the date of the deed, 
the trustee sold the property and executed 
the trust. It was held— 

1. That the necessity of registry in such 
case is dispensed with. 


his purchase, made no difference, and did 
not prevent the trustee from executing his 
trust. Echols v. Derrick. 144 








trustee, for the benefit of its creditors. Pope | 
v. Brandon et al. 401\| 


a judgment creditor, though the charter pro-|) 
vides that the stockholders shall be person- 
ally responsible for the debts of the corpora- 
tion. Ibid 


tors does does not invalidate the deed, it be- 
ing of all effects, and for the benefit of all 
creditors unconditionally. Ibid 
Nor is the deed void because the trustee is 
president of the corporation, and executes 
the deed as such. Ibid. 


de 





feat the rights of the dissenting creditors in, 
the deed of trust,-unless they contribute to) 
the wrongful act. 7 





USURY. i 


. Where a note is given on a compromise, 


embracing more interest than is lawfully 


i 


_A party cannot be relieved in equity on ac- 


INDEX. 


due, both parties believing it lawfully due 
and recoverable, it is no usury. Ellis y, 
63 


count of usury, where he has omitted to 
plead it at law, and shews no excuse for 
such failure. Teague v. Russell & Moore, 

420 


. Anote for a sum certain, payable at a future 


day, which may be discharged by the pay- 
ment of a lesser sum, at an earlier day, is 
not usurious on its face, but is valid. Jor- 
dan v. Lewis, 426 


4. Toa plea that the note sued on “was found- 


uw 


ed on an usurious consideration,” a replica- 
tion that ‘it was not usuriously agreed that 
more than legal interest should be received,” 
is bad. Wright v. Minter, 453 


. A. brought suit on a note for the use of B.; 


under the statute, C. the defendant, offered 
to prove by his own oath that the note was 
made and given to A. for an usurious consi- 
deration, and that it was made by the advice 
of B., and with his knowledge, to evade the 
usury laws. B. denied on oath any usury, 
so far as he was concerned, or knowledge 
of the usury. It was held that this was not 
a sufficient denial of the usury to prevent C. 
from testifying. Watkins v. Watkins use, 
&e. , 485 


Sec Interest 1. 2. 


VARIANCE. 
See Trespass 2. 


VENDOR AND PURCHASER. 


1. A purchase by an administrator at his own 


sale by auction, is not fraudulent per se; but 
is prima facie valid, if no unfairness appears. 
Brannan et al. vy. Oliver, 47 
Nor will such a sale, made ia South Caro- 
lina be held void, though made without an 
order of court; the laws of South Carolina 
not being produced to shew that such order 
is necessary. Ibid. 


3. Possession of personal property remaining 


with the vendor is presumptive evidence of 


fraud, but is not fraud per se. Hobbs v. 
Bibb, 54 
Martin y. White, adm’r. 162 


. A. purchased at sheriff’s sale, without no- 


tice, a slave which had been previously con- 
veyed by deed, in trust. The deed had not 


been recorded in the manner required by 
the statute of frauds. But, after the sheriff’s 
sale, and before the expiration of twelve 
months from the date of the deed, the trus- 
tee sold the property and executed the trust. 
It was held— 

1. That the necessity of registry in sueh 
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10. It is not sufficient, as against creditors, 


1 


— 


. A purchaser of personal property at sheriff’s 


. As to real estate—quere ? 
. A sheriff may amend his return on an exe- 


. Where land of an intestate was sold by or- 


. A judgment rendered during the term does 


. There being three issues, and a verdict for 
the defendant, some of the jury disagreeing]! 
as to one issue, the verdict is nevertheless} 
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case is dispensed with, the term of twelve! 
months allowed for registry not having ex- 
ired. 

That the adverse possession of A. under 
his purchase, made no difference, and did 
not prevent the trustee from executing his 
trust. Echols v. Derrick, 144 


sale, need not prove that the sale was duly 
advertised; the presumption is that the 
officer did his duty. Brandon v. Snows & 
Cunningham, 255 
Thid. 


cution at any time to make it true, and such 
a return will relate back and protect a pur- 
chaser, as if originally made. Ibid. 


der of the county court, and the proceedings 
were irregular and incomplete in many re- 
spects, it was held that the purchaser could 
defend at law against the purchase money, 
though put in possession, and not evicted. 
Wiley & Gayle v. White & Lesley adm’rs. 331 
And such defence is good under the gene- 
ral issue. : Ibid. 


that a bill of sale of personal property is! 
made on consideration bona fide, and that it 
is registered, where the possession remains 
with the vendor; it must appear that it is 
not made to hinder or delay creditors. 
Ayres v. Moore, 336 


not relate back to the first day of the term, 
so as to defeat a bona fide purchaser or as- 





signee. Pope v. Brandon et al. 401 

See Evidence 1V.—2. V.—12. 13. 

“ Fraud 2. 

“ Public Policy. 

‘« Statute of Frauds 1. 2. 

“« Trespass to Try Titles. 

VENUE. 

See Change of Venue. i} 

| 


VERDICT. | 


Winston v. 
137 


sufficient for the defendant. 
Moseley, 


VOLUNTARY SETTLEMENT. 
See Chancery 12. 





VOTE. 
See Officer. 
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. Nor can he examine othe 
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WAIVER. 


. Filing the general issue toa declaration by an 


incorporation, where profert is made ofthe au- 
thority of the attorney who institutesthe suit, 
is a waiver of the right to inquire into his au- 
thority. Lucas vy. The Bank of Georgia, 147 
Pleading to the merits after plea in abate- 
ment overruled, is a waiver of the plea in 
abatement. Davis v. Dicksonet al. 370 
Wade v. Kelly & Hutchison, 443 


See Appeal from Justice of Peace 1. 6. 
“« Arrest of Judgment 1. 2. 

Chancery 42. 

Constitution 4. 

“ Diséontinuance 1. 


“a 


WARRANT. 
See Appeal from Justice of Peace 1. 


WIFE. 
See Curtesy. 


WILL. 


. In construing wills, the intention of the tes- 


tator must govern, and when doubtful it is 
to be ascertained from a full view of the en- 
tire instrument; all its parts are to be recon- 
ciled if possible, and if not, the latter provi- 
sions must govern. Moore ex’r. v. Dudley 


& wife, 170 


. B. bequeathed to his daughters, 8. and A., 


each eight negroes, which they then pos- 
sessed; and to his other daughters, each a 
lot of negroes equal in value to those given 
to S. and A., to be allotted to them when 
they respectively married or came of age. 
Held, that the valuation was to be accord- 
ing to age, number, comeliness, &c. of the 
negroes, and not to the fluctuating or casual 
money value, at the time the younger 
daughters should become entitled. Ilid. 


. To constitute a nuncupative will, the words 


spoken must have legal certainty, and be 
intended asa will. Sykes et al. v. Sykes et 
al. 364 
And they must be spoken in extremis. Ibid. 


WITNESS. 


. In an action by an executor, ason in law of 


the testator is prima facie an incompetent 
witness. M’Kinneys ez’rs. v. M’ Kinneys 
adm’rs. 17 


. A party cannot ask his own witness ques- 


tions tending to shew him incompetent or 
unworthy of credit. Winston vy. Moseley, 137 
witnesses to 
prove him incompetent or impeach his cre- 
dit. Thi. 
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. Bat he may prove facts in the cause contra- 
dicting what a previousone has deposed. Ibid 


. Where it is agreed that a deposition shal! 1. 


be taken oe read, it may ~s read. though it 
appears by the deposition the witness is in- 
thtasted. 7 stobbing v. Sutton, 249 
. To impeach the credit of a witness, gene- 
ral reputation is admissible, but not such as 
is confined to a particular class of persons. 

ish v. Davenport, 266 


See Demurrer to Evidence 1. 
* Usury 5. 


WRIT. 


1. After the return term of a writ, no exception 


can be taken for the want of an indorsement 
» of the cause of action. Tankersley v. Rich- 
ardson, 130 


See Discontinuance 2. 3. 
“ Practice 2, 


END OF VOL. 





INDEX. 


WRIT OF ERROR. 


A writ of error cannot be issued by a clerk 
below, to reverse a judgement against a 
party who is dead; nor can he make his ad- 
ministrators a party on production of letters. 
Sewall v. Bates’ aleve. 462 
And where the clerk has made an adminis- 
trator a party, the writ of error will be quash- 

Ibid. 


ed. 
. Semble, that in such cases, the proper mode 


is to apply to this court for a sci. fa. or cer- 
tiorari,on suggestion and proof of the = 


. Where the sheriff is a in interest, the 
citation must be y eee vn he coroner. Ibid. 


. A citation placed in the sheriff’s hands 


against himself and another, and returned 
by him as to his co-defendant “not found,” 
is not legal notice to him of the —— 


II. 














